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“The objectives of the Board are to
provide for the conservation,
development and utilization of land
and water resources in a manner
that will provide the optimum
benefit generally for all Canadians
and in particular for residents of th
Mackenzie Valley.”
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Presenter
Presentation Notes
My name is Kathy Racher, and I am Regulatory Director for the Wekeezhii Land and Water Board although today, I am here to represent all the Land and Water Boards of the Mackenzie Valley.  I have been working with the Board since January 2008 and, previous to that, I was working with Indian and Northern Affairs in Yellowknife for 8 years.

We are all aware of the perception that the regulatory system in the NWT is, at a minimum, confusing, and, at a maximum, inconsistent and inefficient.  And I have shared that point of view - in my former job at INAC, I acted as a reviewer and intervener in Board processes – working with all the Boards in the NWT.  I can tell you that I was often confounded by the differences between the Boards.  Each Board had a very different level of interest in our comments and I was often frustrated by the differences.  But at the same time, I could see that each Board, in its own right, was diligent and committed to the work they were doing.   So I accepted an offer to join one of the Boards so that I could see what it looked like from the other side.  And I can tell you that things look very different from here than they looked from INAC. And part of what I hope to bring forward today is that different perspective as well as to describe all the things we are doing to bring Clarity and Consistency in Board Processes. 





Jurisdiction of the 4 Land and Water Boards of
the Mackenzie Valley
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Presenter
Presentation Notes
To keep our talk in context, I wanted to remind everyone that I am only speaking on behalf of the Land and Water Boards of the Mackenzie Valley. Therefore, when I am describing the work that the Boards are now doing to make things better, it is important to realize that we can only effect change on our piece of the puzzle. 

And so here is a map showing the Mackenzie Valley, which consists of 3 settled land claim areas and one unsettled area.  The Gwichin Land Claim block is shown in pink ; in green is the Sahtu; and the Wekeezhii area, which is a result of the Tli Cho land claim agreement, is shown in orange.    The yellow represents the unsettled land claim areas of the NWT – the Akaitcho and Deh Cho.   The symbols of the four land and water boards is shown next to its area of jurisdiction.

As Willard has just described, we currently have a system in the North that is comprised of a number of different regional panels that were set up at different times, under different regimes, by different groups of people.  Once, established, each Board got on with the business that was assigned to them – regulating Land and Water use in the NWT.
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Presenter
Presentation Notes
And the way the Boards regulate land and water use is through the issuance of Land Use Permits and Water Licences based on guidance from the relevant legislation. 

Now, the way I have drawn this slide, it seems like it would be an easy task with little room for inconsistency or confusion…and when first came North and started in my job at INAC, I believed that it could be this simple.  That’s because before I came to the North, I was working in universities and had never worked in any regulatory system. And I don’t think I was alone in thinking that this shouldn’t be so hard.  Especially, as I said before, when it was recognized by myself and others that the staff and members of the various Boards always seemed so committed to doing the right thing.  So, why then did there seem to be such confusion here? 
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Presenter
Presentation Notes
Well, first of all, life isn’t as simple as portrayed in the last slide. Many of the boundaries and/or rules to issue such permits is, of course, spelled out in the relevant legislation and associated regulations.  However, much of the process –how things should happen – was not prescribed by legislation.  Rather, like most tribunals established through legislation, the Boards had to sort out the best business processes to get from here to there based on an interpretation of the legislation and the situation at hand.   And when “interpretation” is involved, that means there are several possible answers to the same question, which has led to the first issue the Boards have recognized – that there are a number of inconsistencies in the way the four land and water boards do things.

But given what Willard has told us - about how the Boards came into being – it is not necessarily a surprise.  When the Gwichin and Sahtu Boards were established in 1998, they figured out some procedures, then in 2000 the MVLWB sorted out some procedures, and same for the Wekeezhii Board in 2005.  So there are inconsistencies, but it is important to recognize that there are two different kinds of inconsistencies. 
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Presenter
Presentation Notes
As Willard pointed out, we have regional panels in the NWT because we want region-specific input into land and water decisions.  Each region has its own specific values that it wants represented when it comes to decisions on land and water use.  So, sometimes there are inconsistencies between Boards on purpose.  They are intentional and due to differences in regional values.  

However, due to the way events unfolded in the NWT, Boards acknowledge that there may be a number of inconsistencies in process that are un-intentional.  And the Boards want to look at these and find ways to develop consistent policies and procedures where they make sense. 

There may be a number of ways of fixing this problem, but the Boards have chosen to use a clause of the MVRMA itself to remedy these un-intentional inconsistencies.


e “The Board may issue directions on general
policy matters or on matters concerning the
use of land or waters or the deposit of waste
that, in the Board’s opinion, require consistent
application throughout the Mackenzie Valley.”


Presenter
Presentation Notes
Apparently, the need for consistency between the Boards was envisioned by the drafters of the MVRMA who included a provision in Section 106 which allows the MVLWB to “…issue directions on general policy matters or on matters concerning the use of land or waters or the deposit of waste that, in the Board’s opinion, require consistent applications throughout the Mackenzie Valley.”   Note that the Board in this case is the full MVLWB which, as Willard described, consists of members of all the regional panels.

How we have applied this provision will be described later in my talk.
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Presenter
Presentation Notes
So consistency between the Boards is an important issue and there is a provision in the legislation for dealing with it.  Another, and in my opinion, even bigger issue is clarity.  I said before that the various Land and Water Boards have developed business processes, based on the legislation, in order to fulfill their duties of issuing land use permits and water licences.  To some degree, this has required some interpretation of the legislation and as soon as “interpretation” is required, there are so many different possible answers.  Ask any lawyer…as this is part of why we need their help so often.  

The various Boards have developed various processes that conform to legislation –and I believe that their processes have not been seriously challenged so I would submit that the Boards have done a good job of this.  But in many instances, the Boards have not written down their processes and shared them clearly with our clients – including Industry, various levels of government and stakeholders.  And so, our clients have also taken the time to interpret the legislation and have formed expectations on how processes should be run.  These expectations are often also based on experiences our clients may have had in other jurisdictions.  


e All of the business processes of the Boards
have not yet been clearly articulated and
documented.

* Because of this, all parties — industry,
stakeholders, government agencies — continue
to hold their own expectations as to “the way
things should be”.

e When expectations are not met, parties are
confused and frustrated.


Presenter
Presentation Notes
My point is that all of the Boards’ business processes have not yet been clearly articulated and documented. Not only have different regional panels interpreted the legislation etc different, other stakeholders, other government agencies who intervene in Board processes as well as companies have their own vision and/or version of how the Boards should carry out its work. So now we have all these different groups all thinking they know the way things are supposed to be and then are, quite reasonably, disappointed when the system does not match their expectations.  
And so the Boards have also recognized that while it is not our job to run around trying desperately trying to meet everyone’s expectations, it is our job to clearly communicate what our expectations are.  Essentially, we have the responsibility to take out the “element of surprise” for all of our clients in as many areas of our business as possible.


“Standard Procedures and Consistency Working
Groups”

review existing policies and procedures
throughout the Mackenzie Valley, and,

where necessary, develop new policies and
procedures and document them.

Established in January 2008
Made up of staff of all four Boards.
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Presentation Notes
The full Board decided that the best way to improve clarity and consistency in its business processes was to establish a number of Working Groups – collectively titled the “Standard Procedures and Consistency Working Groups”.  Each Working Group consists of a total of 8 members – 2 staff members from each of the four Boards – and they were tasked with reviewing existing policies and procedures and to develop, where required, new policies, procedures and guidelines that will achieve the Board’s goal of consistency and clarity.
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Presenter
Presentation Notes
In January 2008, the staff and executive directors of all four Boards got together and wrote a  long list of processes and procedures that were inconsistent  and/or unresolved among the MV Boards.  Shown here is the very basic life cycle of a permit or licence as granted by a Land and Water Board.  And for each part of this life cycle, we have asked the following two questions: What are our expectations of both applicants and reviewers?  And, are there regional differences in the way we currently do things?

So, for example, before actually submitting an application, the proponent has information to collect, consultation and/or engagement to conduct etc.  But what type of  info should they collect (community feedback, water quality etc)?  How much info?  How many meetings?  How many samples? 

When they go to submit their application, what should the format be?  How should data be submitted? 
Then everyone needs to know how their application will be considered.  How will the Board decide what the discharge limits will be?  What will the specific terms and conditions be and why?

During the term of the permit, questions are…What does the Board require the various plans and reports required in a licence?  For example, what should go into an Aquatic Effects Monitoring Plan or a Waste Management Plan?  How will those plans be judged and approved?  Are there circumstances under which the Board may amend the licence and why? 

And, finally, how to close off the project and permit in a way that will allow the company to get their security deposit back?  What are the steps?  What does the Board need to see in terms of a closure and reclamation plan?

And the answers to these questions are important not only for companies applying for permits, but also for stakeholders and reviewers who want to meaningfully contribute to the decision making process.  Finally, having these answers written down clearly is important to the Board members and staff in order to simplify our tasks by not having to re-invent answers as well as ensuring consistency.
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Presenter
Presentation Notes
A total of 6 working groups were created as follows:
 
Public Engagement and Consultation Working Group - will provide guidance on requirements for stakeholder engagement pre-application as well as for the submission of other major documents. 

Plan Review Process and Guideline Working Group- has identified a series of common plans that are required by many permits and is working on guidelines and/or templates for plan content.  In some cases, we are endeavoring to create our own guidelines and in other cases we are considering adopting guidelines created by other agencies if they are applicable.

Water/Effluent Quality Working Group-  is drafting a so-called Water Quality Policy that will define the guiding principles and specific procedures the Board will use when determining discharge limits or effluent quality criteria – i.e., the concentrations of contaminants permitted in waste deposited to water.

Terms and Conditions Working Group- has drafted a list of all the terms and conditions used in permits in the NWT and has gone through them all with the INAC inspectors to develop rationales for each, including when they should apply or not.  Further work will include refining the list and developing a process for when and how new terms and conditions should be created.

Data-Resource Sharing Working Group- is busy trying to standardize both the requirements for electronic data submission as well as data sharing.  A standard “one-window” website for all the Boards is almost complete.

Application Processes Working Group- is charged with developing and describing common processes for things like application questionnaires, processes for requesting amendments or renewals of licences, how to get your security deposit back etc. 

The full terms of reference for the Working Groups can be found on our website and I will give that information out at the end of the talk (http://www.mvlwb.ca/groups/default.aspx)


Examine current practices up and down the
Valley
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Presenter
Presentation Notes
The Working Groups have been busy for the past year.  Most groups have started their work by examining current practices up and down the valley and then prioritizing a list of products to work on.  We have developed distribution list of parties that are interested in work being done by each working group with the expectation that we will be soliciting input on many of the draft procedures or policies that we develop.   In fact much of our work requires input from other parties.  Draft policies/procedures may be revised to incorporate client concerns or ideas and finally presented to the full Board for approval.   After approval, we will work on communicating our efforts to all concerned parties so that everyone understands the policies and procedures we are going to be working with. 
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Presenter
Presentation Notes
Before leaving this slide, I just wanted to make an important point.  We do not work in isolation and we know that some other parties may need to be involved in this process prior to or as a part of the development of new policies or procedures.  For example, the terms and conditions of a water licence or land use permit may be set by the Boards, but the INAC inspectors will be the ones who do most of the enforcement of those terms and conditions.  Therefore it is very important to include the INAC inspectors in the development of a consistent set of terms and conditions.  And in fact, Working Group 4, the Terms and Conditions Group, have done just that in a way that is beneficial to all parties.   We have also taken the time to interview parties in order to make sure we are going in the right direction.


1. Policies (eg. Water and Effluent Quality
Management Policy)

2. Guidelines (eg. Closure and Reclamation
Plan Guidelines)

3. Standards (eg. Data Submission
Standards)


Presenter
Presentation Notes
There will be many products coming out of the working groups that will provide different levels of guidance for ourselves and our clients.  What I have called “standards” here could also be called rules or requirements – for those processes where, essentially, there is only one right answer as far as we are concerned.  For example, Data Submission Standards will tell all concerned what kind of data should be submitted in what kind of format or software standard etc.

The next level of guidance will come as, for example, guideline documents.  A variety of guidance documents are envisioned and these are for cases where there is flexibility in what we expect to receive but we do need to set out some parameters.  A good example would be Management Plan Guidelines – guidelines for plans that are common to many different water licences or land use permits.  For example, Closure and Reclamation Plans are commonly required in our permits and we are writing guidelines for these plans that will inform our clients of what content and format we expect in plans depending on what phase a development is in (i.e., exploration, advanced or full mining etc).  

Finally, we are working on some policy documents – these are meant to describe our processes at a higher level.  For example the Water and Effluent Quality Management Policy will spell out what guiding principles the Board’s will use when deciding what the discharge limits should be for a given water licence.  In addition to talking about the guiding principles, it will describe what specific factors will be considered and how.  This policy is, in particular, one that addresses a concern of the Auditor General back in 2005 as well as a specific recommendation in Neil McCrank’s report on the development of water and effluent quality standards.  

The idea overall is that proponents should know, before they submit an application, how their application will be considered and what specific processes they will have to follow.  For stakeholders who wish to participate in the decision-making process of the Board, it should be clear how and when they can get involved.


* Proponents should know what to expect
oefore they apply

* Reviewers and stakeholders will understand
the ways in which they can make meaningful
contributions in the Board decision-making
process

* Having fully documented policies and

procedures will increase Board capacity
overall
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Presentation Notes
Each of the products of the working groups will be, as much as possible, a collective statement of what the expectations of the system should be.  Proponents should know what to expect before they even apply.  Reviewers and stakeholders will understand the places in which they can make meaningful contributions to the decisions being made.  The Board Staff and Members will be able to rely on documented policies and procedures- new staff or new board members will have a full resource book to expedite the learning process.   So that is what we are doing to address consistency issues among Boards from different regions of the NWT.  



By the end of 2009, several Working Group
products will be completed - most of these
will be sent out for review to interested
parties

 |n the meantime, the establishment of the
Working Groups has fostered an
unprecedented amount of communication
and understanding between all regional
panels —we are firmly in the mind set of
creating clarity and consistency



We have learned from past mistakes and past
successes

We are taking concrete steps to improve and
clarify our processes

We are, where appropriate, seeking input
from external parties

The members and staff of the MVLWB and
regional panels are working effectively
together to create consistency up and down
the Valley
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Presentation Notes
The title of this session of the conference was : “Lessons Learned from the MGP Review Process” and the MGP ball is not yet in our court so we don’t have specific lessons to talk about.  However, we hope that we have conveyed the following messages which are all, ultimately, related to the eventual regulatory phase of the proposed MGP…
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